Negligent Rape and Reasonable Beliefs

Introduction

In every known society human sexual intercourse is enacted as a rule-bound practice that involves certain rights and obligations; rights and obligations distributed unequally between men and women reflecting social and natural asymmetries in powers. Rules thus vary according to time and place due to this social aspect, but always in the shadow of the inevitable physical superiority enjoyed by men over women.
   While rules restraining the exercise of such superiority in forcing sexual intercourse have usually been based on existing property rights and relations, the idea of women as autonomous individuals have continually given rise to rules of restraint based on the wants of women as well (say will if you like). Infraction of these wants if overt forms the core idea behind our notion of rape.

   In Denmark, the official policy embraces this latter idea by requiring the practice of sexual intercourse to be governed by rules consistent with the idea of mutual and voluntary consent between two adults; and as a matter of fact, such rules are accepted and followed by far the most. Yet, the approach taken by Danish Criminal Law to rape does not pay heed to these rules, but is rather based on a most narrow conception of male responsibility and obligation that stands in clear opposition with practice and policy alike. This approach requires that in order for a man to be guilty of rape he not only has to force intercourse by violence or threat of violence, but also to believe this to be against the wants of the woman. Yet it does this without stipulating any obligations on behalf of the man to obtain what amounts to reasonable beliefs in the situation concerning her wants. In principle this opens for the possibility, when intercourse has been proven to be forced, of defending ones innocence by claiming that one believed that the act was consensual, no matter how unreasonable this belief is. In judicial practice such defences are often acknowledged if the belief is reasonable by some general standard, even when this standard does not pertain to the rules currently governing the practice of intercourse in Denmark. As a result it has often been argued that the notion of negligent rape should be introduced into the Danish penal code. This, however, has been dismissed by the Minister of justice on the grounds that no objective momentum exists that should have made the defendant aware of the absence of consent. In the following I argue that such a claim is ill-conceived, as it fails to take into account how the rules governing the practice of intercourse form such a momentum. 
Three examples

Let me begin with three real world examples.

While having some beers after work a man tells his colleagues that his wife is into ‘kinky sex’ – the rape scenario and all. In fact she has asked him to bring some friends into ‘the game’, and her resistance is just part of this. They all go to his house and with his assistance force his wife into having intercourse with all of them in turn despite that she is struggling against it. Is this rape?
A second example:

A young woman is waylaid on the beach by a group of men appearing like bikers. They order her to lie down. Terrified she does not resist, where after each of them has intercourse with her on the belief, testified later by them, that their macho appearance turned her on. Is this rape?
The final example:

A man beats up his wife. Afterwards he regrets and says he is sorry; in fact, he would like to have some ‘reconciliation sex’. The wife acquiesces out of fear for getting another beating. Is this rape?

Offhand, the answer is likely to be ‘no’ in each example according to Danish Criminal Law. The reason is that in each situation the men involved may defend themselves by claiming that they as a matter of fact believed that the woman consented and in so far that the opposite cannot be proven beyond reasonable doubt they are not to be convicted as guilty. But how can this ever be proven?
   Before pursuing this question, it should be noted that in Denmark more than 500 rapes or attempts of rape are on average reported by the police each year. It is however well-known that far from all cases are reported. A cautious estimate is that more than 2.000 women are raped or attempted raped each year; ‘cautious’ because this number most likely does not take domestic rape into full consideration.

   Further, it is far from every report that goes to court. Approximately one in three remains unsolved and another one in three is dropped by the police because they deem the evidence insufficient for getting a conviction. By the end of the day, if counting in the ‘shadow numbers’ less than one out of 20 rapes reaches court. Considering these numbers one is obliged to ask, what is going wrong?
The law

According to Danish Criminal Law § 216, subsection 1, rape is defined as “the one who by violence or threat of violence forces intercourse.” Thus, making use of ingenuity, cunning and deceit alone does not make one guilty of rape. Further, it should be noticed that the definition is quite broad. In particular, it is no longer necessary as of before 1981 that the woman should give in out of ‘serious fear of her own or the life and health of others’, which may only be regarded as appropriate to those women who for instance are drugged or sedated. All of this seems quite reasonable, so perhaps the eyes are better aimed at how law is practiced.
Guilt and Punishment
In judicial disputes it is important to distinguish between guilt and punishment. Here I will not comment on issues involved in punishment. In particular, I will not discuss whether negligent rape should be regarded as a lesser or equal crime to that of rape.

   However, according to the law to be convicted as guilty one needs not only to have actualised the crime, but also have intended it; that is, proof is required of what is called Mens Rea – ‘guilty mind’. In a legal perspective one traditionally distinguishes in this connection between specific intent crimes (direct intent, oblique intent, and acting ‘knowingly’) on the one hand, and general intent crimes (conscious/unconscious negligence and mild/blatant negligence) on the other. If I shoot my supervisor in his office it is most likely a case of specific intent, whereas if it happens during a moose hunt in Sweden it will most likely be treated as a general intent crime.

   According to the Criminal Law §19, however, specific intent is required in connection with all criminal offenses, unless otherwise written. Although departures from this principle are found in multiple places as in the case manslaughter, this is not the case for rape or larceny. Further, according to procedural safeguards it is said that any reasonable doubt should favour the defendant and that it is the prosecution that faces the burden of proof – in dubio pro reo. In other words, is there any reasonable doubt about the intention of the defendant, then he should go free on the principle ‘rather let ten guilty go free, than that one innocent person be convicted’.

Proving intent beyond reasonable doubt
But, as I asked: can the intent of forcing intercourse ever be proven beyond reasonable doubt, and if ‘yes’, then how? This is obviously an epistemological question that we can and should pay interest to as philosophers.

   Let us begin with the ‘easy’ case – man jumps out from behind a tree, pushes over a woman and forces intercourse. Is this rape? The answer is clearly – ‘yes’! In order to prove this the first thing that is needed is proof that intercourse actually did take place between defendant and victim. Today the burden of proof on this point has been relieved by the use of DNA evidence. Next, it needs to be proven that the woman did not consent. Given the description of the situation this clearly indicates to the judges and lay judged that consent was not given. But does this mean that it has been proven beyond reasonable doubt that defendant is guilty? No, because in principle he still could have believed that she wanted to have intercourse or had consented. This raises the question of how his intent of forcing intercourse can be proven if, though unlikely, he were to deny. Obviously, we cannot open his skull with a can opener, rewind the tape, and observe the intention.

   Notice, that here the question does not pertain to whether it is a case of rape, but rather whether the defendant is guilty of rape. Further, the only one with access to the evidence is the defendant himself, as his intention at the time of the crime cannot be inferred from either the intercourse or the lack of consent. The former merely shows that intercourse occurred and the latter merely shows that the woman was forced into this. But whether he believed that the woman had consented or not is another question.
    At this point, it becomes crucial to consider how the court considers intent to be proven beyond ‘reasonable doubt’. To prove intent beyond ‘reasonable doubt’ is defined as proving that there would be no ‘reasonable doubt’ in the mind of a reasonable person that the defendant had the intention in question. Thus, in the light of denial of the necessary intention, such a proof is reached by one of the two possible courses of interpretation of such denial; namely, declaring the defendant as untrustworthy, interpreting his testimony as a lie. Quoting the Minister of justice (2005): ‘if an offender makes use of violence or threats of violence, he will most likely not doubt that the woman is not consenting’. But obviously, this is only the case in so far as the defendant himself is regarded as a reasonable person. The other possible interpretation, then, is that of actually believing the defendant when he claims that he did believe the woman wanted to have sex with him or that she had consented. But as such a belief would be reasonable on no accounts, the defendant would be declared insane and convicted to treatment.
   In cases of ‘blitz rape’ like this, such reconstruction of intention seems unproblematic. But in the controversial cases with which I began problems immediately arise since the claimed beliefs may not as readily be dismissed offhand as invented for the occasion, or reserved to the mentally deranged. Did the men in the case of the ‘kinky’ wife not have reason to believe that the wife actually had consented despite her resistance? Did the bikers not believe that the young woman actually consented when she lied down on the beach? Did the husband not have reason to believe that the wife consented, when she said so? Due to this problem the Danish courts do not consider the necessary intention to be proven beyond reasonable doubt, why the defendants are not guilty in the required judicial sense and therefore go free.
Negligent rape

It is in particular in cases of acquaintance rape that this problem may be expected to apply. The way this problem will appear to the victim may also explain why it is this category to which most unreported rapes are thought to belong. It is probably also here then, that the main answer to my earlier question, as to ‘what goes wrong’ is found; the doubt this question raises in the mind of the victim becomes a doubt as to her own role in the production of such beliefs, rather than whether certain obligations were met by the defendant. For this reason many have argued for introducing into the penal code the notion of negligent rape. To be specific, it is suggested that into this is added a subsection 3 in §216 saying: 
“Subsection. 3. The one who by blatant negligence makes himself guilty in rape, is punished by prison up to… years.”
The proposal to introduce negligent rape into the penal code has actually been at work since the beginning of the last century. The advantages of such a change should allegedly be that more women would report rape, that fewer women would feel in doubt and blame themselves, and that it sends a signal about what is perceived as acceptable behaviour on behalf of society.
   Yet the criticism of this proposal has always been fierce. Many have claimed that it contrary to standard legal rights reverses the proof of burden such that it is now the man who is incapable of proving his innocence. “If a woman feels that she was raped, then there is nothing to do about it – you are guilty in negligent rape whether you like it or not” it is claimed; a worry that has been reinforced further by the current media coverage of a series of false reports of rape. Thus, if one browses around the net one finds several ‘malenist’ communities speculating on the severe consequences such a change would have for relationships between men and women in general, and the legal rights of men in particular. However, history is usually more creative than even the most skilled speculator. Thus, one may fear some contemporary version of the happenings in the African kingdom of Dahomey (now the Republic of Benin). Here the king ordered all of the women in his household to go to the local villages and seduce men, where after they were accused of rape the sentence of which was to serve in the Kings army. Despite such concerns, though, it can not be emphasized too much that the proposal actually is not a matter of reversed burden of proof. The procedural principle guarding the burden of proof is left undisturbed, as it does not change that any reasonable doubt still should favour the defendant and that the proof should be let by the prosecutor.
   But what about the more substantial claim made by the Minister of justice that no objective momentum exists that should have made the defendant aware of the absence of consent? 
Reasonable beliefs
As was seen above, to prove something beyond ‘reasonable doubt’ is defined as proving that there is no ‘reasonable doubt’ in the mind of a reasonable person that the defendant had the intention in question under the assumption that he is a reasonable person. Proving the intention of forcing someone to intercourse, then, is a matter of showing that a reasonable person could not have held the belief that the defendant claims to have held and that the defendant is such a reasonable person.
   The problem raised by the three examples is that on the one hand it seems that the beliefs held by the defendants are reasonable by some standards – i.e. they could have been held by a reasonable person – while at the same time being unreasonable by other such standards. But if this is granted, it also seems that it can no longer be proved beyond reasonable doubt that they had the intention of forcing intercourse.

   For instance, in general it seems reasonable to trust the testimony of husband as to the wants of his wife. Most people regularly do so when buying birthday-presents. Likewise, it is usually reasonable to take the carrying out of an order or suggestion without objection as consent. In fact, most practices are carried out on a daily basis on this assumption. Finally, it is obviously the case that given explicit consent this usually entitles one to acting on the belief that consent has been given.
   Yet, within the rule-bound practice of sexual intercourse as enacted in Denmark, special obligations and rights obtain that do not allow one to infer consent by these standards alone. Relative to other practices, these obligations and rights revolves around the idea that the practice of sexual intercourse is to be governed by rules based on the mutual and voluntary consent between two adults. If we stand by our use of these rules we can easily and objectively assert that the beliefs about consent involved in the three examples are not reasonable, without simultaneously claiming that they may only be entertained by the mentally ill. The reason why we may assert this is because the epistemic procedures by which these beliefs are obtained neglect the special obligations to obtain reasonable beliefs concerning the wants of the woman involved. Thus, it is in these epistemic procedures that we find the ‘objective’ momentum the neglect of which makes one guilty in negligent rape. With this conclusion in hand we may now return to the controversial cases that this paper began with.

   The first case is a matter of negligent rape, since the men has accepted beliefs that are immune to revision, while our actual standards for engaging in intercourse oblige the parties to be open to such revision throughout the intercourse. In the case at hand this means that the wife is not given the possibility of meaning her ‘no’ and thus she has been stripped or deprived of her voice and ability to express her lack of consent, and thereby also consent itself. As a consequence it cannot be a reasonable belief that consent to intercourse has been given.

   It is also for much similar reasons that we find it to be a case of negligent rape in the second example. Here the bikers’ belief as to consent is based on the absence of resistance and absence of explicit non-consent, while our standards for engaging in intercourse oblige the parties to obtain reliable evidence of consent based on established norms of signalling in such contexts. The absence of resistance does not form such evidence and the interpretation of it as such does not live up to out standards for reasonable beliefs. 
   Finally, this also leads to the conclusion that the third example is a case of negligent rape. Though the husband in this case acts on a belief about consent that is both open to revision and based on clear evidence of this, it is not a reasonable belief because it compromises the standard when engaging in intercourse that oblige the parties to consider the quality of the evidence, in this case the honesty and truthfulness of consent. When the husband ignores whether consent is truthful, he also ignores the role that consent is taken to constitute and thereby makes himself guilty of neglect. For the same reason, it would not have helped the bikers if their story was changed so that they had actually obtained consent, without trying to ensure that this was honestly meant.

Normativity
Please notice that although I have spoken about epistemic standards that are normative by nature, I do not make use of the word ‘ought’. Even though our standards can be studied rationally and described as such, one has to accept them as products of socio-historic developments.
   If one consults history, one thus finds that rape not only has many faces, but also an age. In 17th century France rape was a part of everyday life, and as such was usually treated very lightly in practice in sharp contrast to what the law officially required. Mass-rape of women in wartime was the accepted norm; diaries reveal that individual rapes were usually a matter of the infraction of property rights between men, featuring the woman only as body. Further, through the act of rape the victim usually became associated with the crime and thereby perceived as unclean by others – a classical religious way of dealing with the phenomenon of rape that still persist in most parts of the world today.
   But it is also in history that we find the origins of our idea about rape as the perpetration of the woman as an autonomous individual. Jean-Pierre Bonaffay, an 18-year old boy employed as a lemonade salesman, was accused in 1767 for raping a 4-year old girl. In defending himself he claimed that he did not intent to rape her and added that the ‘the little girl had lifted up her skirts and had seduced him obviously aware of what was what’. This testimony was actually seen as a mitigating circumstance in a society that perceived the female nature as seductive. Balancing on the epistemic knife-edge he was still convicted, because he had violated the virginity of a child – a religious idea of virginity that only slowly evolved into that of innocence known to us and which came to displace or qualify that aspect of female nature hitherto regarded as merely seductive.
   Still, one may worry about the false positives; those, like Jean-Pierre, who will be punished due to their perhaps honest lack of reasoning. Here we must accept that law always has served more mundane purposes than a ‘Justice based on some higher rationality’. People out of touch with those contemporary standards we dare to abide by will definitely fall victim, perhaps even beyond what can be taken into consideration by different types of sentencing. But if this were not allowed to happen, law would not be able to change. In this way a change that introduces negligent rape into the penal code is perhaps the first signal on a path that ultimately will indicate to the costumers of prostitutes that a ‘yes’ on Thai-Danish in a locked basement cannot be taken for consent.
� Apology: This paper is a transcription of a ten-minute talk given to the Students at the Section of Philosophy and Science-studies, Roskilde University, February 1, 2008. This talk is not based on extensive research or expertise within the field. It was intended as pointing out the direct relevance that philosophy may have on practical issues and the subject chosen in disbelief that no Danish philosophers apparently have contributed to such an otherwise widely discussed and important issue to which philosophical methods apply so immediately.
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